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Chile : : .How Authoritarian is Pinochet's Constitution? 


: ‘ i . Summary / • 

: President Pinochet and numerous senior officials 
have repeatedly asserted in recent months that they are 
committed to restoring "safe" and "protected" 
democratic rule in Chile, and they have charged that 
foreign critics at best are misinformed about the 
systematic process the regime is following toward this 
end. When confronted with calls for liberalizing 
Chile's political system, such as by substituting a 
direct presidential election for the single candidate 
plebiscite in late 1988, Chilean officials have 
defended the plebiscite as a legitimate electoral 
mechanism provided for in the . 1980 Constitution, which 
itself was approved overwhelmingly by popular vote. 

They have also maintained that in his next term, 
Pinochet will be constrained by constitutional 
limitations on his authority — such as having to share 
power with bicameral national legialature--and that he 
will have"to adhere to a firm timetable leading to a 
full transitio n to civilian rule by the end of his next 
term in 
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^hicin tuti on was formulated, the way’ in which 

the & ;popu ; i a r vote approving it was manipulated, the 
naturel'df its Transitory Provisions, and the basic 
thrust! of the charter's other 120 articles, all reveal • 
thatj'pinochet would face few meaningful restraints on 
his power should he be reelected. Moreover, the record 
is clear that Pinochet's underlying purpose--he will be 
73 in November — was to establish a consti tutional 
framework that would severely inhibit the power of 
future civilian presidents and the influence of 
traditional political parties and civilian pressure 
groups, as well as perpetuate military tutelage over 
the political process. 
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Formulation of the Constitution 

The leaders of the military coup against Socialist President 
Salvador Allende in September 1973 announced that they planned 
eventually to restore civilian rule in Chile. Firs£, however, 
they proceeded to abolish the Constitution of 1925, ban 
political parties, burn the national electoral registry, and 
restructure universities, local and regional governments, and the 
trade union movement. Then the military junta appointed a 
committee of well-known conservative jurists to draw up a new 
constitution. Several members resigned, however, when they 
realized that Pinochet was determined to cont rol the pace a nd 
content of the constitution drafting effort. 

As time passed, Pinochet and other regime figures continued 
to speak of the need to establish a new insti tu tionali ty to 
replace the "vices” of the previous democratic system, but it was 
only in 1977 that he announced a timetable for a possible return 
to civilian rule. He promised to begin the transition with the 
adoption of a new constitutional framework in 1980, followed in 
1985 by partial congressional elections and selection of the next 

The 1925 Constitutipn was adopted at the insistence of 
progressive-minded young military officers, who favored a series 
of basic social and political reforms and a strengthening of 
presidential powers over Congress, which had dominated 
governments of the previous three decades 
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I the constitutional drat fc : , • according to the 

• ij^-r'l I.ri | October 1978, the committee produced the required 
; document, which complied closely with Pinochet's instructions-- 
1 for example, by including articles that magnified the powers of 
the executive compared to the pre-1973 period--and incorporated a 
series of structural reforms and "constitutional acts" adopted by 
decree since the coup. The committee" a draft was made public and 
also submitted for formal review to the advisory Council of 
State. This body, under the chairmanship of former President 
Jorge Alessandri, presented a substantially revised draft to the 
Junta in July 1980, toning down some of the executive’s powers as 
spelled out in the committee's version and caLling for a . 
five-year transition period with an appointed congress until 
1985, at which point open presidential and congressional 
elections would be held. ||ggggg| |gggpg|| 

During the public debate on the proposed new charter, a 
multiparty opposition group formulated an alternative 
constitutional draft that called for sharply reducing the 
executive's powers and shortening the transition period, but 
these points and those of the Alessandri group were ignored by 
the regime. As a result, Alessandri resigned from the Council 
and publicly protested against Pinochet's arbitrariness. A new 
version that Pinochet personally reworked was promulgated by the 
junta on August 10, making the transition period even Longer-- 
specifying that Pinochet would be eligible for reelection in 
1989 — and further increasing the powers of the presidency. * At 
the same time, Pinochet announced that this version would be 
submitted to a ve^o^h^vote in a plebiscite one month later on 
September 11. 


Manipulat ing the Pleb isc ite 

The government left no stone unturned to ensure a favorable 
outcome in the plebiscite, resorting to extensive intimidation of 
opposition groups,, arbitrary measures to undercut the efforts of 
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- boWMram.plebiscite with only 30 

mo| kee^^3eW|)pponents off balance, refuS&ifg- jtlo^irf tVajtV' 

*s ta t e j [Jof Teme'r|ge n c y , which encompassed a : wide range of 
powers ‘restricting the activities of- opposition amips 
Jane! the free flow of information. According to 
laHMI several academic studies, the government 
| •' resorte^o direct, often physical, intimidation in much 
; of the countryside and smaller cities. 

- mounting an intensive and costly publicity campaign 
depicting the Constitution as an essential instrument to 
create a "new institutional system" that would facilitate 
the evolution of a "new democracy" in Chile. Pinochet 
even announced at one point that he would not be a 
candidate for reelection in 1988. At the same time, the 
government denied access to television to moderate 1 
opposition parties, sharply restricted their media 
advertisements calling for a "no" vote, censored moat 
press coverage of opposition activities, and denied 
permission for alL but one opposition rally. 

- announcing that all blank ballots would be counted as. 
"yes" votes, to undercut efforts by the well-organized, 
illegal Communist Party to persuade moderate opposition 
groups to unite with it in urging massive voter rejection 
of the plebiscite. 

- decreeing, in the absence of an electoral registry, that 
voting was obligatory for all citizens over 18--aome 6.8 
million--and establishing procedures for the voting to be 
controlled entirely by government supporters and, in many 
instances, public officials. Several opposition parties 
appointed observers to try to monitor the balloting in 
major cities, but they were permitted to observe the 
process only from a distance and did not have the right 
to comment on irregularities they noted. 

- dividing the country into electoral districts, which were 
subdivided into voting precincts, and publishing a total 
number of voters, but not names, for each precinct. No 
provision was made for an electoral tribunal— customacy 
In Chile--ta review the vo’ting rules, supervise ballot 
counting, and act on complaints. The government printed 
and distributed the ballots, which voters received only 
upon presenting personal identity cards at voting places. 
In virban areas the balloting was secret, but in many 
rural areas peasants were required to fill out their 
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ballots in the presence of their employers or public 
off iciad-S-.j. according to press and academic accounts. v 

ill mr~ l voted at r e 9 ^ me n n | ii iiigi 

Jjabl jlj' votes from each - preci no t-l 

|n|y^ flji ||Sna| tabulating the national 

Min|sSr^i^f|[ Interior--in both cases w^|th>:no ' independent' 
p^ser|yersfpresent- -accord i ng to press'-iccounts. The 
government announced that 67 percent had voted in favor 
and 1 30 percent opposed, with the remainder abstaining. 

It has never made public a. final tally, with a breakdown 
of vote totals by individual polling places. Opposition, 
spokesmen pointed out that this was because in a 
significant number of cases voting precincts recorded a 
higher number of votes than the government's total of 
eligible voters for each locality. The obvious reason, 
according to the spokesmen, is that release of these data 
would have quickly revealed how much falsification of 
ba lLoting took place. The spokesmen also questioned the 
government's claim of a miniscule abstention rate, noting 
that traditionally in Chi^^^^^ct^jr^abstention rates 
averaged IS- 20 percent. 


Ever since the plebiscite, the regime has insisted that it 
was conducted in an entirely honest way, reacting vociferously to 
domestic and foreign questioning of its legitimacy, and touting 
the ostensible 67 percent vote for the Constitution as a 
reflection of the overwhelming popular approval of the Pinochet 
government and its efforts to restructure the Chilean political 
system on a permanent basis. For their part, opposition 
spokesmen have persistently denounced the plebiscite as 
fraudulent and unrepresentative . Such criticism until recently 
received little press play in Chile because of censorship and 
often brought government reprisals--f or instance, the head of the 
Christian Democratic Party was exiled shortly after the 
plebiscite when he told the foreign press that it was fraudulent. 
Nevertheless, as the moderate opposition's campaign for the "no" 
vote in the 1988 plebiscite has gathered support, its spokesmen 
have repeatedly scored publicity points with press interviews 
detailing the government's fraudulent and intimidation tactics 
during the 1980 plebiscite. The effect, in our view, has been to 
undercut the assurances frequently offered by the government that 
its conduct in the 1988 plebiscite will be above reproach. 


Import of t he Tra nsitory Provisions 

The 29 Transitory Provisions that Pinochet insisted on 
adding to the body of the Constitution prior to calling the 1980 
plebiscite were designed to preserve his fxill control over the 
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q'ove r iimq n t ^ a i.t.ic a’l process, accord i ng 

H c stu ^^- es - In essence, tlij 
ofHqoyeip^ * a r to tliat * n effect pr| 

p'l'ebi sciijee^ ifnd until, at least March 1989] 

cVr|tai»v jci;r until March l990-'-many ofjj 

ajr[t^cle|s] |o'f- wei;C'<3«s.:pi tu tion containing limits fen presidential 
authority .fe wlnotablfe. feature of several of the' Provisions is the 
[convoluted iari’d confusing way in which they are written, which 
; government (opponents claim was deliberate on Pinochet's part 
because he 'wanted to keep as man y Chileans as p ossible in the 
dark about his real intentions. |ESKjX£iKHS& 
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Transitory Provisions 1-14 and 21-24 spell out which of the 
basic articles of the Constitution are suspended, excluding a 
wide range of measures affecting individual rights, political 
activities, and electoral processes. £SS£BHSII1I 

Provisions 14-23 lay out the powers of the President and of 
the Junta once the Constitution entered into effect in March 
1981. They specify that Pinochet not only remains as President 
until March 1989 but that he is eligible for reelection for a new 
term ending in March 1997. Provision 14 states that Pinochet, 
who continues as commander-in-chief of the Army, shall no longer 
form part of the Junta, but that he will appoint--and can remove 
at any time — the next ranking Army General to serve as his 
personal representative opposite t he commanders- in-chief of the 
Navy, Air Force, and Carabineros. |jjHm|H|| 

Several of these Provisions describe the division of powers 
between the President and the Junta in such a way as to make it 
appear that they are nearly coequal, but a close reading reveals 
that in all but a few areas ultimate authority rests with the 
former. For instance. Provision 18 states that the Junta 
exercises the legislative power, but Provision 19 limits this 
responsibility to those matters that the Constitution does not 
assign exclusively to the President--which includes most 
subjects. Moreover, all decisions adopted by the Junta must be 
unanimous, which gives Pinochet veto power through his personal 
representative on that body. Similarly, Provisions 18, 19 and 21 
say that the Junta exercises constituent power exclusively and 
can issue laws to interpret the Constitution and also amend it. 
Nevertheless, this authority is impaired by the unanimity 
requirement and by the fact that proposals to amend the 
Constitution must be approve^b^plebiscite, which only the 
President can convoke. KSB&SHHn 


Provisions 14-23 grant a measure of real authority to the 
Junta in two important areas. One is the unanimity requirement, 
which means that even legislative proposals from the executive 
require the formal endorsement of all members of the Junta. 

on several occasions in recent, years 



j t jj :.j 

"m >! 

vmL 

!, T 1 ljj-j 


;i K j\or •• p' jj-.t-f 



i i iP?.V-a 


mij 


e *t s'**** 


p*??* °t £*•*■ a 

ptip 1 ^ ^ V Z$*sg ^ 

aas '«ib7 0ff or -V* of 7. ^oaJ Jft <W"09u«n c « th »tl ty to 7 **« 


^ar a *>** 
‘■‘9°: a ^ 9 

y**tr a * flf£l 


Sl^H. 


7 J to ">* oo„V"» thV 


° c ^e^ 

kMfekL^.4i ma «* 




<*« - «*t of -« l//" e t jf * 4 u ^e _ 

^fo;74fo7r/^ , 4 

Ce ^tiil p OVer fc * a Orfr*’ 1 '! Of o£}? v e f-K.^e flini 4 


a Pprn,.f 


r *t"y r> f f^ tjt °0 

J©n 


; 3o rt '" Of 

Wew?^ 


' eerj ' w/w-. «ev» 4< -n j s k v *n K ‘«Ce 

* a^Vf* for * 0^«i> *"«>•*« */**«* t 

- a ^, * e Of ° r Jn ar _7 ^ p/«»4, he 9qef1 tiv 


7 / /! 





under hi s,:Own,<j) 

!U ilL’L' -'IS I 


emergency ^andljjK^pMlIb f d i s 

ll l 1 ■ JM ffillHB 3 ' and 9 cail for instal la$ 

NajtSiona J | Sect' ^EfeyflJSia^nci 1 , .which until March 19,9 

ofJ J'Pihclcnett j ^ne®,^ 0 )ir members of the Junta, thefp residents of the 
Sy p'rern e jGour t ||and ’ 'Jt:h'e Council of. State, and, under one special 
circumstance,:!! the -Comptroller General . This new body, which 
underr the basic articles of the Constitution is designed to 
institutionalize the direct tutelary role of the armed forces in 
any future, civilian government, has two major functions during 
the period embraced by the Transitory Provisions, namely to 
participate in selecting Pinochet's repl acement- - i f he dies or 
becomes incapaci ta ted--or in nominating the candidate in the 
plebiscite to be held later this year. It would participate in 
either of these choices, however, only if there is a deadlock in 
the Junta. (Pinochet obviously expects to be the candidate 


ty the somewhat less ominoi 
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to be picked by the Junta 


Provisions 16-17, 20, and 23 lay down the procedures to be 
followed in the event of Pinochet's death or incapacitation prior 
to March 1989. Provisions 27-29 describe the process for 
nominating the candidate for the 1988 plebiscite, convoking 
congressional elections in late 1989, and what happens if the 
government's candidate fails to win a majority o f the popular 
vote in the presidential plebiscite. 

We believe that the most noteworthy aspects of these 
regulationa--in the context of documenting Pinochet's primacy 
under the terms of the Transitory Provisions- -are the following: 

a) He established a mechanism to ensure that if he dies, 
the military will retain control over the government and pick 
from within its ranks hiB successor. 

b) He plays a direct role in nominating the candidate for 
the 1988 plebiscite, and there is little doubt that he intends to 
be that candidate. 

c) Should he lose the plebiscite. Pinochet is entitled to 
remain in office for an additional year, toward the end of which 
he In obligated not only to convoke congri»R<;inna] elections but 
to call for direct presidential elections in accordance with the 
basic articLes of the Constitution. 

d) Nevertheless, most Chilean constitutional experts agree 
that if Pinochet is defeated in the plebiscite he would be 
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Under the Transitory Provisions, Pinochet appears to have 
several options to continue exerting effective control over the 
government from behind the scenes even if he loses the 
plebiscite.. Provision 8 states that the commanders-in-chief in 
office ? n March 1989 cannot be removed from their positions even 
by order of a future president for a period of at least four, and 
probably Although t ^ e 

non-Army Junta members have presle^iTOcnc^^^Sigiw^^™ 
commander-in-chief of the Army by March 1989, we find nothing in 
the Constitution that makes him ineligible to continue, in that 
post for the next eight years. As such, he wouLd be a member of 
the National Security Council and represent the senior, and more 
powerful, service in dealings with a future elected civilian 
government. In addition, the Constitution grants him authority 

to appoint, or indirectly designate, up to nine me“.bcrc of the 
future 36-member Senate, and also to be a member for life of that 
body. 


The Permanent Articles 


The permanent articles of the 1980 Constitution provide for 
the establishment of a future political system ju Chile that is 
to be fundamentally different from that of the pre-1973 era, A 
large part of the 120 articles are intended to perpetuate battle 
features of the governmental and political processes put in place 




The Constitution begins by defining in some 23 articles the 
"new" inati tutionali ty and individual _rights and duties 
thereunder. Considerable space is devoted to the doctrine of 
national security, controlled and interpreted by the armed 
forces, ae the , permanent guiding principle of national .political 
life. A key "feature is Article 8, which outlaws>.the?rp,rbp'^a^bri^ 


government has *fr £ sorted to this article on several 
recent months'* in’Sprciering the arrest and prosecu ti-on^of -f'-v 
journalists and far left political leaders accused of a variety 
of offenses. Including harboring subversive thoughts. 
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Other articles declare all parties or groups supporting 
subversive doctrines to be unconstitutional, and impose severe 
restrictions on the right of persons who espouse Marxist and 
other unacceptable ideas to obtain employment. Typical of the 
arbitrary nature of most parts of this section is Article 19, 
which BpellB out the rights of those individuals who do not act 
contrary to moral standards, public order and the security of th« 
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state while imposing sharp restraints on violators of these, 
precepts. It also contains detai led restrictions on political 
parties, labor unions, and educational institutions and 
prescribes strict limits on freedom of expression by the media, 
the theater, and a variety of associations,. Other articles 
emphasize the preeminence of the economic philosophy of. Pinochet 
regime, making clear that the state should play only, a limited 
role in the economy. Special emphasis is placed on the right of 
private property, in what constitutional experts interpret as an 
effort to preclude the possibility th at a future gov ernment might 
espouse any type agrarian 

The next three chapters of the Constitution (through Article 
72) set forth the powers of the presidency and of the congress. 
The presidency emerges with greatly increased powers even 
compared to the 1925 Constitution, and it is clearly dominant 
over the legislature, especially the Chamber of Deputies. For 
instance, the president can dissolve the Chamber and decree 
certain types of legislation without congressional approval. 
Congress' power over the budget is limited--it may not increase 
state expend! tures--and its power to restrict the president's 
recourse to states of exception is very limited. The president 
appoints all local and regional officials, as well a wide number 
of national officials — a departure from pre-1973 practices when 
most officials were ei ther elected or appointed pursuant to 
congressional review. 


The 


The Chamber of Deputies' 120 members are to be elected 
directly for four year terms — but the regime has already enacted 
legislation rigidly controlling the internal processes by which 
political parties select candidates and prohibiting elected 
representatives from being responsive to party directorates. 

Senate will have 26 popularly elected members who will serve 
eight year terms, but at least nine other members are to be 
appointed directly or, probably, indirectly by the President. 

The fact that the president presumably will control a third of 
the Senate's membership is a key ingredient in any effort to 
amend the Constitution under a future government, inasmuch as 
approval b y threei -j f if ths of the members of each house: i n ..jv - ft 
required. 
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The next four 'chapters (through Article 89) de« 
judicial system: and the Office of the Comptroller General, arid 
here again the power and independence of these bodies in relation 
to the presidency is considerably curtailed in comparison with 
the pre-1973 period, according to academic studies. For 
instance, three of the seven justices of the Constitutional 
Tribunal are selected by the president and the National Security 
Council, and one is to be elected by an absolute majority of the 
Senate. Moreover, the courts lack jurisdiction in cases where 
the president, acting, for example, under the authority Article 8 








Affords him, unilaterally suspends guarantees of ’individual 
rights. Perhaps the most fundamental potential limitation on the 
future independence of the court system is that the. National 
Security Council is empowered to abject to-'-and obviously insist 
on reversal of— any act by any branch of- govenimftntthati^^ . 
considers to operate against national security. 

Two brief chapters (Articles 90-96) describe in general, 
terms the powers and duties of the Armed Forces and the National 
Security Council.. For instance, the Armed Forces' main role is 
described as to defend 'the fatherland and to guarantee national 
security and the institutional order. Nevertheless, Chilean 
constitutional experts have emphasized that the fundamental 
purpose behind these provisions is to safeguard for the military 
the broadest possible role in guaranteeing the “new” 
institutional order and in utilizing their authority as final 
arbiters of what the doctrine of national security embraces to 
exert direct tutelage over future governments for as long as 
necessary. 

A final chapter (Articles 116-120), dealing with amendments 
to the Constl tution, contains a series of restrictions on 
congressional authority to initiate amendments and considerable 
detail on the paramoun^ol^f the president. The effect, 
according to ■HHIHHHH numerous academic studies, is to 
make the Constitutlonvirtually unamendable in lest than 4-5 
years and absolutely unchangeable should the National Security 
Council object, {■■■MB 


Outlook 


There ia, in our view, little in Pinochet's Constitution 
that imposes limits on his continued domination over the 
government and the political process for as long as he is 
President. Moreover, he has crafted a charter that goes a long 
way toward perpetuating the basic features of the system he 
implemented during the paBt.15 years, and the available evidence 
strongly suggests that the military fully inte nds to conti nue 
exerting strong .tutelage well into the 1990s. 

We also believe, that this has impelled leaders- of' the 
moderate opposition to announce repeatedly in recent months that 
if their "no" campaign succeeds in defeating Pinochet in the 
plebiscite, they will insist on holding negotiations with the 
Junta to modify at least some constitutional provisions. At a 
minimum, they probably expect to obtain the Junta's agreement to 
hold direct elections earlier than is laid out in the Transitory 
Provisions and to modify the restrictions on amending the 
Constitution. Whether they will insist on other basic changes, 
such as reducing the role of the National Security Council, 






changing the composition of the Senate, and modifying the role of 
tiie commanders-in-chief appears less likely at this point. 
Nevertiieless , we. believe that they will, want to arrive at an 
understanding with military leaders that precludes a defeated 
Pinochet from continuing to exert power from behind the scenes as 
head of the Army, member of the National Security Council, and 
Senator for life. We recognize that to accomplish this goal they 
will have to walk a fine line in their dealings with the military 
to avoid creating the impression that they intend to jettison the 
basic features of the "new" institutional! ty provided for in the 
1980 Constitution, and in the process demolish the tutelary role 
that the military almost certainLy intends to preserve regardless 
of a loss in the plebiscite by Pinochet, 
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